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Identification of the real supplier is essential for 
deduction of VAT  
In this issue of our News Flash, we would like to briefly outline two recent cases of the European Court of 
Justice (ECJ), which both concern the refusing of a right to deduct VAT in cases where the real supplier of 
goods or services has not been identified.

Is the realization of the supply not 
sufficient for VAT deduction?  
In cases C-281/20 from 11th November 2021 and 
C-154/20 from 9th December 2021 is ECJ 
dealing with the similar question, whether the 
Council Directive on the common system of value 
added tax must be interpreted that in case of 
undeniably realized supply of goods/services 
it is necessary, among other things, to prove and 
identify real supplier of such goods/services, in 
order to exercise a right for deduction of the input 
tax. 

The first case concerns a Spanish company 
Ferimet that acquired goods and the company 
itself issued invoice for this supply, where it has 
been proven that the supplier stated on the 
invoice is not the real supplier of goods. The real 
supplier of goods has not been identified. Goods 
were supplied in tax regime of „reverse charge“ 
when Ferimet taxed acquisition of goods but 
deduction of tax was not allowed. 

The second case concerns a Czech company 
Kemwater ProChemie that was refused to deduct 
a VAT paid in respect of advertising services 
provided during a golf tournament. Managing 
director of services supplier stated that he had no 
knowledge of the fact that those services had 
been provided, and also company Kemwater 
ProChemie was not able to demonstrate that the 
mentioned company was indeed the supplier of 
those services. 

What conditions need to be examined 
for VAT deduction?  
As results from the settled case-law of the ECJ, 
the right to deduct VAT is subject to compliance 
with material as well as formal conditions where 
the fundamental principle of VAT neutrality 

requires deduction of input VAT to be allowed if 
the material conditions are satisfied, even if the 
taxable person has failed to comply with some of 
the formal conditions. 

ECJ further added that even though the naming 
of the supplier on the invoice relating to the goods 
or services on the basis of which the right to 
deduct VAT is exercised, is a formal condition for 
the exercise of that right, on the other side, the 
status of the supplier of the goods or services 
as a taxable person is among the material 
conditions for the exercise of that right. 

ECJ declared in both mentioned cases that 
the taxable person must be refused the right 
to deduct VAT if, taking into account the factual 
circumstances and despite of the evidence 
provided by that taxable person, the information 
necessary to verify that the real supplier of goods 
or services had the status of taxable person is 
lacking, because one of the material conditions of 
allowing the right to deduct VAT is that the goods 
or services on the basis of which the right to 
deduct VAT is exercised, have been actually 
supplied by taxable person. 

Impact of a non-existing tax 
advantage  
Additionally, in Ferimet case, ECJ dealt with the 
question whether the non-existence of a factual 
tax advantage has any impact on the company´s 
right to deduct VAT. ECJ stated that a non-
existing factual tax advantage or fact if VAT 
payable on the prior or subsequent supplies of 
the goods concerned has or has not been paid to 
the treasury is irrelevant to the right of the 
taxable person to deduct VAT. A finding of a 
risk of loss of tax revenue is not, therefore, 
necessary in order to justify such refusal of 
right to deduct VAT. 
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Recommendation 
For exercising the right to deduct VAT is important not only the fact if the goods or services have been 
supplied, but also knowing by whom they have actually been supplied. Importance of identification of the 
factual supplier shall not be underestimated. We recommend to taxable persons, for the purpose of 
possible later tax audit, to secure all available evidence proving by whom the goods or services 
have actually been supplied. Burden of proof lies on taxable person.

Disclaimer 

Please note that our publications have been prepared for 
general guidance on the matter and do not represent a 
customized professional advice. Furthermore, because the 
legislation is changing continuously, some of the 
information may have been modified after the publication 
has been released. Accace does not take any 
responsibility and is not liable for any potential risks or 
damages caused by taking actions based on the 
information provided herein. 
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About Accace Slovakia 
Accace was established in 2006 in Bratislava. Accace Slovakia currently employs more than 120 
professionals and provides a comprehensive range of services in the field of accounting outsourcing 
services, payroll processing and HR administration, tax and business advisory, legal and corporate 
services, up to advisory services for start-ups. In 15 years, we have developed into an innovative provider 
of full-range BPO services. We are regularly listed among the TOP 10 advisory companies in Slovakia. 
The legal services are provided by our own established law firm, Accace Legal. You can find us both in 
Bratislava and Košice. Within Accace Group, we connect more than 600 experts in 40 locations and 
provide services to more than 2,000 clients. 

About Accace Circle 
Accace operates internationally as Accace Circle, a co-created business community of like-minded BPO 
providers and advisors who deliver outstanding services with elevated customer experience. Covering 
almost 40 jurisdictions with over 2,000 professionals, we support more than 10,000 customers, mostly 
mid-size and international Fortune 500 companies from various sectors, and process at least 170,000 pay 
slips globally. 

Please visit www.accace.com and www.circle.accace.com for more information.  
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